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Main focus

1. The leap from computation (measured in 
FLOPs) to systemic risk that can have  

“negative effects on public health, safety, public 
security, fundamental rights, or the society as a whole” 

2. The flexible/insecure/discretionary regulation 
of systemic risk designation in GPAI.

GPAI models

GPAI 
models with 

systemic 
risk



• The Automated Administration: 
Governance of ADM in the public 
sector (PI: Stefan, 2022-2026), funder: SLS, 
Future Challenges in the Nordics 

• Exploring the risk governance 
mechanisms under the forthcoming 
EU AI Act (PI: James White, 2024-2026), 
funder: Swedish Research Council 

• Vulnerability in the Automated State 
(PI: Sofia Ranchordás, Jannice Käll, 2023-2027), 
funder: WASP-HS 

• AI Transparency and Consumer Trust 
(PI: Stefan, 2019-2024), funder: WASP-HS

My research context



Tentative theoretical approach



Legal flexibility (the pacing problem)
• Soft governance, soft law; 

experimental regulation and regulatory 
sandboxes (Ranchordas, 2021) 

• “Future-proof”, anticipatory 
governance (Ranchordas & van ’t 
Schip, 2020; Mandel, 2020) 

• ”Co-regulation” in terms of codes of 
practice, standardisation, certification 

• Routines for continuous technology 
monitoring and risk assessments 



Legal fixity (predictability)
• Need for legal predictability (Aubert; 

Peczenik etc.) 

• Principles of proper lawmaking: clarity 
in terminology, no frequent changes, 
etc. (cf. Popelier, 2000) 

• The presence of the normative past: 
Displacing decisions across time 
(Super, 2011) 

• In essence: Certain level of temporal 
and conceptual fixity



The AI Act process



2021 2022 2023 2024 2025 2026

The Commission’s 
proposal 
21 April, 2021

The Council’s 
proposal 
6 December, 
2022

The Parliament’s 
proposal 
14 June, 2023

The Member States 
support the Belgian 
Presidency's proposal 
2 februari, 2024

Provisional 
agreement in 
trilogue 
9 December, 2023

European Parliament’s 
Internal Market and Civil 
Liberties Committees 
adopted 
13 February, 2024

European Parliament’s 
plenary vore 
13 March, 2024

Entry into force
depending on

what part

Chat GPT 
November, 2022

Generative AI

Council’s approval 
21 May, 2024

After publication, in force: 
1 August, 2024



Signs of pace: Generative AI
• Text: GPT-3/-4/ChatGPT etc. 

• Image: DALLE2/3; Midjourney; 
Stable Diffusion etc. (note how 
much that has happened since 
“speaking Mona Lisa”, 2019) 

• Sound: VALLE etc. (note Darth 
Vader / James Earl Jones) 

• Video or “multimodal”: within 
shortly (about now — note Sora in 
February). 



Btw, another sign of pace?



10 November17 October 29 November

Trilogue 2023 timeline



AI Act in Europe (9 Dec 2023)



The GPAI regulation



‘AI system’

“…a machine-based system that is designed to operate with varying 
levels of autonomy and that may exhibit adaptiveness after 
deployment, and that, for explicit or implicit objectives, infers, from the 
input it receives, how to generate outputs such as predictions, content, 
recommendations, or decisions that can influence physical or virtual 
environments” (Art 3 (1))



‘general-purpose AI model’

“…an AI model, including where such an AI model is trained with a 
large amount of data using self-supervision at scale, that displays 
significant generality and is capable of competently performing a 
wide range of distinct tasks regardless of the way the model is 
placed on the market and that can be integrated into a variety of 
downstream systems or applications, except AI models that are used 
for research, development or prototyping activities before they are 
placed on the market” (Art 3 (63))



Recital 99

“Large generative AI models are a typical example for a general-
purpose AI model, given that they allow for flexible generation of 
content, such as in the form of text, audio, images or video, that can 
readily accommodate a wide range of distinctive tasks.”



‘systemic risk’

“… a risk that is specific to the high-impact capabilities of general-
purpose AI models, having a significant impact on the Union market 
due to their reach, or due to actual or reasonably foreseeable negative 
effects on public health, safety, public security, fundamental rights, or 
the society as a whole, that can be propagated at scale across the 
value chain” (Art 3 (65))



‘high-impact capabilities’

“… capabilities that match or exceed the capabilities recorded in the 
most advanced general-purpose AI models” (Art 3 (64))



Recital 110
• …include, “negative effects” in relation to major accidents, disruptions of critical 

sectors and serious consequences to public health and safety; …on democratic 
processes, public and economic security; the dissemination of illegal, false, or 
discriminatory content. 

• …increase with model capabilities and model reach 

• …relating to alignment with human intent; chemical, biological, radiological, and 
nuclear risks 

• ..the facilitation of disinformation or harming privacy with threats to democratic 
values and human rights; risk that a particular event could lead to a chain reaction 
with considerable negative effects that could affect up to an entire city, an entire 
domain activity or an entire community



Obligations



Article 53 
• Maintain technical 

documentation 
• Make available model 

information 
• Policy to comply with 

copyright 
• Publish training summary

Article 54 
• Non-EU companies must 

appoint an EU 
representative 

• The representative ensures 
compliance & maintains 
documentation to 
cooperate with authorities

Article 55 
• Model eval. incl adversarial 

testing 
• Assess & mitigate systemic risks 

in the AI’s life cycle 
• Incident reporting 
• Cybersecurity

General Purpose AI 
Models  

with Systemic Risk

GPAI models



Obligations for Providers of General-
Purpose AI Models

• Draw up and keep up-to-date the technical 
documentation…for the purpose of providing it, upon 
request, to the AI Office and the national competent 
authorities (Art 53(1a)) 

• Make available information and documentation to 
providers of AI systems who intend to integrate the 
general-purpose AI model into their AI systems (Art 53(1b)) 

• Put in place a policy to comply with Union law on 
copyright and related rights (Art 53(1c)) 

• Draw up and make publicly available a sufficiently 
detailed summary about the content used for training 
(Art 53(1d))



Obligations of Providers of General-Purpose AI 
Models with Systemic Risk

• In addition to above…perform model evaluation …with a 
view to identifying and mitigating systemic risks (Art 55(1a)) 

• ..assess and mitigate possible systemic risks at Union level 
(Art 55(1b)) 

• Keep track of, document, and report, without undue delay, to 
the AI Office and, as appropriate, to national competent 
authorities… (Art 55(1c)) 

• Ensure an adequate level of cybersecurity (Art 55(1d)) 

• And: may rely on codes of practice…until a harmonised 
standard is published (Art 55(2))



How is the line drawn?



Classification GP AI Models with Systemic Risk
• Either if it has high impact capabilities evaluated on the 

basis of appropriate technical tools and methodologies, 
including indicators and benchmarks (Art 51(1a))

➡ This is presumed when the cumulative amount of 
computation used for its training measured in floating 
point operations is greater than 10(^25) — hence 
FLOPs (Art 51(2)). 

• Or based on a decision of the Commission, ex officio or 
following a qualified alert from the scientific panel, it has 
capabilities or an impact equivalent to those set out in 
point (a) having regard to the criteria set out in Annex XIII.

GPAI 
models with 

systemic 
risk

Also, the Commission “shall adopt” 
delegated acts to amend both “high 
impact” thresholds as well as FLOPS.



Annex XIII
•The Commission should take these into account: 
(a)  the number of parameters of the model; (b) the quality or size of the data set, for example measured through 

tokens;  

(b) the amount of computation used for training the model, measured in FLOPS or indicated by a combination of 
other variables such as estimated cost of training, estimated time required for the training, or estimated energy 
consumption for the training; 

(c)  the input and output modalities of the model… 

(d) the benchmarks and evaluations of capabilities of the model, including considering the number of tasks without 
additional training, adaptability to learn new, distinct tasks, its level of autonomy and scalability, the tools it 
has access to; 

(e)  whether it has a high impact on the internal market due to its reach, which shall be presumed when it has been 
made available to at least 10 000 registered business users established in the Union;  

(f)  the number of registered end-users.



Who?



“Why is 10^25 FLOPs an appropriate threshold for 
GPAI with systemic risks?” (12 Dec 2023) 

• “This threshold captures the 
currently most advanced GPAI 
models, namely OpenAI's GPT-4 and 
likely Google DeepMind's Gemini.” 

• ”The capabilities of the models 
above this threshold are not yet well 
enough understood. They could 
pose systemic risks, and therefore it 
is reasonable to subject their 
providers to the additional set of 
obligations.” 

•



February 2024



Summing up
• The leap from computation (measured in FLOPs) to systemic risk 

seems arbitrary. I.e. the risks does not necessarily link so strictly to 
training computation.  

• The flexible designation of systemic risk is rather discretionary 
which opens up for other concerns: 

• What sort of lawmaking is this?  What are the implications of this 
lack of clarity and predictability? 

• Drastic interpretation: A politicised product devised under 
intensely stressful negotiations. A geopolitical tool? 

• Faithful interpretation: Necessary iteration with scientific 
communities and GPAI producers for “future-proof” regulation.  

• Speculation: we may need other proxies for systemic risk soon. For 
example autonomy, personalisation, anthropomorphic design


